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4 Columbia Law Review 512, a case whose reasoning had already been 
seriously weakened by Watkins v. Railway Co. (1904) 123 la. 390, 
which held that a grant nominally in fee with no express stipulation 
as to use for railroad purposes should be construed as passing an abso- 
lute fee simple. In the second place, the case establishes the existence 
in Iowa of a possibility of reverter after a grant in fee simple, notwith- 
standing a strong dictum in the Watkins case itself. If the foregoing 
analysis is correct, the Supreme Court of Iowa stands committed to the 
existence of defeasible fees, and has added one more to the line of 
cases headed by Leonard v. Burr (1858) 18 N. Y. 96, the principle of 
which has been so vigorously attacked by Professor Gray. Perpetuities, 
(2d ed.) §§ 40, 312. In this connection, it is interesting to note that 
author's view, Id. § 23, that "it is probable that, should any case arise, 
it will be held in Iowa that if the statute of Quia Emptores is not in 
force in that State it is because there is no need of it." 



The Common Law Liability of Interstate Carriers. — Since the 
decision of Cooley v. Board of Wardens etc. (1851) 12 How. 299, it has 
been well settled that under the interstate commerce clause of the 
federal constitution, U. S. Const. Art. I, sec. 8, cl. 3, Congress has 
exclusive power to regulate those subjects of interstate commerce which 
are national in character and admit of only one uniform system of 
regulation. Gloucester Ferry Co. v. Pennsylvania (1884) 114 U. S. 
196; and see 4 Columbia Law Review 490. It is therefore held that 
the regulation of interstate railroad rates is beyond the realm of state 
jurisdiction. Wabash etc. Ry. Co. v. Illinois (1886) 118 II. S. 557; 
State v. Ry. Co. (1889) 40 Minn. 267; and see 9 Harvard Law Review, 
324, 331. In a recent case, however, it is held that interstate carriers, 
although subject exclusively to federal regulation in this particular are 
not because of that fact freed from their common law liabilities as 
carriers, and accordingly, that a recovery may be had in a state court 
under the common law against an interstate carrier for an unreasonable 
charge. Halliday Milling Co. v. Louisiana etc. Ry. Co. (Ark. 1906) 98 
S. W. 374. As is pointed out in the principal case, such a remedy, if 
permissible at all, is not precluded by the interstate commerce act. Act. 
Feb. 4, 1887, c. 104, 24 Stat. 379 ; 3 U. S. Stat. 1901, 3153, since section 
22 of the act expressly provides that the remedies previously existing at 
common law are in no way abridged by the act. While the view taken 
by the principal case is supported by earlier authorities, Abilene Cotton 
Oil Co. v. Texas & P. Ry. Co. (Tex. 1905) 85 S. W. 1052; Western 
Union Telegraph Co. v. Call Pub. (1901) 181 U. S. 92; Murray v. 
Chicago & N. W. Ry. Co. (1894) 62 Fed. 24, there are decisions to the 
contrary, Swift v. Railroads (1893) 58 Fed. 858; Qatton v. Railway Co. 
(1895) 95 la. 112, and certainly it is by no means made clear what is 
the nature and source of the common law which is held to be applicable 
to interstate carriers. 

If it were admitted that the common law formed a part of our 
national jurisprudence, it is obvious that there would be no difficulty in 
supporting the conclusion of the principal case, providing of course, 
that it was based upon such a premise, and providing that the granting 
of remedies under such common law was not prohibited to the state 
courts. But inasmuch as the weight of authority seems to hold that 
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the common law as such does not form a part of our national jurispru- 
dence, United States v. Worrall (1798) 2 Dall. 384, 394; Wheaton v. 
Peters (1834) 8 Pet. 591, 658; Bucher v. Cheshire Railroad (1887) 125 
TJ. S. 555, 583; United States v. Hudson (1812) 7 Cranch 32; Gatton 
v. Railway Co., supra, and inasmuch as it expressly stated in Western 
Union Tel. Go. v. Call Pub. Co., supra, 101, upon which the principal 
case is based, that there is no common law of the United States, an 
attempt to support its conclusion upon the basis of such a premise is 
scarcely to be considered. 

On the other hand there is equal difficulty in attempting to justify 
the result reached upon the assumption that interstate carriers are sub- 
ject to the common law of the states. For, admitting, as we must, that 
interstate commerce except as to local matters is exclusively subject to 
federal control, it is difficult to see how it can be subject to any portion 
of the state law, and since the common law must be a portion of the law 
of the state wherein it is adopted, the application of the state common 
law would seem to be equally as objectionable as the application of state 
statutory law, Gatton v. Railway Co., supra; Swift v. Railroads, supra; 
and would be equally subversive to the purpose of the states in granting 
to the United States exclusive control of interstate commerce, namely, 
to secure such commerce against discriminating state legislation, see 
Veazie et al. v. Moor (1852) 14 How. 568, 574; Welton v. Missouri 
(1875) 91 U. S. 275, 280, since different interpretations of the common 
law would result in a different rule in each state. In spite of these 
difficulties, however, as is pointed out in Western Union Tel. Co. v. 
Call Pub. Co., supra, 100, to affirm that interstate carriers, in the 
absence of federal legislation, are freed by the sole force of the con- 
stitutional provision from the liabilities and restraints imposed upon 
common carriers by the common law seems a most startling proposi- 
tion. It is inconceivable that such was the intention of the states in 
granting to Congress the exclusive right of regulation over interstate 
commerce. 

The solution of the difficulty, it would seem, lies in a consideration 
of the real position of the common law in our system of jurisprudence, 
together with a proper conception of the nature of the division of gov- 
ernmental powers and duties between the federal and state govern- 
ments. The common law was in force in the colonies in so far as 
applicable, United States v. Reid (1851) 12 How. 361, 363; Van Ness 
v. Pacard (1829) 2 Pet. 137, 144, and subsequent to the Eevolution con- 
tinued in force in the form in which it then existed subject to amend- 
ment and modification. Cooley, Const. Lim. 53; Browning v. Brown- 
ing (1886) 3 N". Mex. 371, 377. With the division of governmental 
powers and duties between the states and the federal government, it 
would seem that as to those matters which were committed to the con- 
trol of the federal government, they were set over as they then existed 
within the states, subject to the rules of common law, or rules of equity 
or maritime law, as the case might be, and being beyond the control 
of the state, they were then regulated and controlled by the United 
States in accordance with the laws previously applicable until further 
action should be taken by Congress. Murray v. Chicago & N. W. Ry. 
Co., supra; and see Insurance Co. v. Canter (1828) 1 Pet. 511, 545; 
Railroad v. Lockwood (1873) 17 Wall. 357; Kohl v. U. S. (1875) 
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91 U. S. 367, 376; Moore v. U. S. (1875) 91 U. S. 270; Railroad v. 
Baugh (1892) 149 TJ. S. 368. Accordingly, there is no difficulty in 
holding that interstate carriers, although set apart from state control, 
are nevertheless set over to federal control still subject to the rules of 
common law, Murray v. Chicago & N. W. Ry. Co., supra; and see 
Western Union Tel. Co. v. Call Pub. Co., supra, and the decision of 
the principal case, if understood to be an application of federal law, 
and not of state law is correct both in principle and by authority. The 
fact that the remedy is granted in a state court cannot be objected to, 
since the state courts in the absence of a constitutional or Congres- 
sional prohibition have full jurisdiction over cases arising under the 
federal constitution and laws, Murray v. Chicago & N. W. Ry. Co., 
supra, 43, and in this instance no such prohibition appears. 



Disposal of Public Lands by Lease. — Estates for years are a com- 
paratively late development in the law of real property. Challis, Real 
Property * 46. Probably their origin was due, not to the demands of 
husbandry, 2 Blackstone's Commentaries * 141, but to the require- 
ments of commerce. II Pollock & Maitland, History of English Law, 
113. The phrase "chattel real" in the middle ages covered, in addi- 
tion to estates for years, "a whole group of rights," which were 
treated as vendible and bequeathable for an "economic reason," viz., 
"the investment of capital." These estates were naturally influenced 
by Roman law. II Pollock & Maitland, 115. A lease for years, in prin- 
ciple, amounts to a locatio-conductio rei, or bailment for hire, an expres- 
sion "in the Roman and Continental law equally applicable to real 
estate or immovable property, and to incorporeal hereditaments." Story, 
Bailments § 373. The essential law of these interests, introduced to 
meet the developing requirements of commercial life, paralleled the law 
of bailments; the use of the property was let for hire, with a right to 
receive back the corpus substantially undiminished in value — the right 
to a "reversion," which is not a real reversion, however, for the lessee's 
seisin is considered that of his lessor, and the latter does not part with 
his freehold. The disability of the lessee to diminish the value of the 
"reverting" corpus is tempered by exceptions, presumably because of 
the general nature and necessities of the occupancy of land; he may 
cut wood for fuel and repairs, may cut or graze grass, and, curiously, 
may work open mines even to exhaustion. But apart from such well- 
defined exceptions as are instanced, the main rule appears clear — that 
an essential right enjoyed by the lessor for years is to have returned to 
him the corpus, substantially unimpaired. And, because of the com- 
mercial character of these estates, the better view would seem to be 
that this corpus is not the land valuable as a unique thing, i. e., valu- 
able merely as a site, but the land valued as a commercial asset. As 
to personal property, an agreement which transfers the use, if the 
identical goods are not to be returned, is normally not a bailment, but 
a sale. Wilson v. Finney (N. Y. 1816) 13 Johns. 358 ; Hurd v. West 
(N. Y. 1827) 7 Cow. 756; Carpenter v. Griffin (N. Y. 1841) 9 Paige, 
310. So the release of a tenant of land for years from his duty to give 
up the property unimpaired in value at the end of his term converts 
the lease, to that extent, practically into a sale to the tenant of so 



